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(d) Complainants may file a reply re-
sponding to each affirmative defense
asserted.

(e) Amendments and supplemental
pleadings. If and whenever a determina-
tion of a controversy on the merits will
be facilitated thereby, the Administra-
tive Law Judge may, upon such condi-
tions as are necessary to avoid
prejudicing the public interest and the
rights of the parties, allow appropriate
amendments to complaints and other
pleadings at any time prior to the
issuance of the Administrative Law
Judge’s final order based on the com-
plaint. When issues not raised by the
pleadings are reasonably within the
scope of the original complaint and are
tried by express or implied consent of
the parties, they shall be treated in all
respects as if they had been raised in
the pleadings, and such amendments
may be made as necessary to make the
pleading conform to the evidence. The
Administrative Law Judge may, upon
reasonable notice and such terms as
are just, permit supplemental plead-
ings setting forth transactions, occur-
rences, or events which have happened
or new law promulgated since the date
of the pleadings and which are relevant
to any of the issues involved.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534–91, 56 FR 50053, Oct. 3, 1991]

§ 68.10 Motion to dismiss for failure to
state a claim upon which relief can
be granted.

The respondent, without waiving the
right to offer evidence in the event
that the motion is not granted, may
move for a dismissal of the complaint
on the ground that the complainant
has failed to state a claim upon which
relief can be granted. If the Adminis-
trative Law Judge determines that the
complainant has failed to state such a
claim, the Administrative Law Judge
may dismiss the complaint. The filing
of a motion to dismiss does not affect
the time period for filing an answer.

[Order No. 1534–91, 56 FR 50054, Oct. 3, 1991]

§ 68.11 Motions and requests.
(a) Generally. The Chief Administra-

tive Hearing Officer is authorized to
act on non-adjudicatory matters relat-
ing to a proceeding prior to the ap-

pointment of an Administrative Law
Judge. After the complaint is referred
to an Administrative Law Judge, any
application for an order or any other
request shall be made by motion which
shall be made in writing unless the Ad-
ministrative Law Judge in the course
of an oral hearing consents to accept
such motion orally. The motion or re-
quest shall state with particularity the
grounds therefor, and shall set forth
the relief or order sought. Motions or
requests made during the course of any
oral hearing or appearance before an
Administrative Law Judge shall be
stated orally and made part of the
transcript. Whether a motion is made
orally or in writing, all parties shall be
given reasonable opportunity to re-
spond or to object to the motion or re-
quest.

(b) Responses to motions. Within ten
(10) days after a written motion is
served, or within such other period as
the Administrative Law Judge may fix,
any party to the proceeding may file a
response in support of, or in opposition
to, the motion, accompanied by such
affidavits or other evidence upon which
he/she desires to rely. Unless the Ad-
ministrative Law Judge provides other-
wise, no reply to a response, counter-
response to a reply, or any further re-
sponsive document shall be filed.

(c) Oral arguments or briefs. No oral
argument will be heard on motions un-
less the Administrative Law Judge oth-
erwise directs. Written memoranda or
briefs may be filed with motions or an-
swers to motions, stating the points
and authorities relied upon in support
of the position taken.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534–91, 56 FR 50053, Oct. 3, 1991]

§ 68.12 Prehearing statements.

(a) At any time prior to the com-
mencement of the hearing, the Admin-
istrative Law Judge may order any
party to file a prehearing statement of
position.

(b) A prehearing statement shall
state the name of the party or parties
on whose behalf it is presented and
shall briefly set forth the following
matters, unless otherwise ordered by
the Administrative Law Judge:

(1) Issues involved in the proceedings;
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